INDEX TO VOLUME XXXI. 


ACTION. 


1. The owner of property out of possession, can only 
revover in an action of trespass, for an injury done to 
the reversion. Johnson et al., vs. Lovett....... wanbeenes 


ADMINISTRATION. 


1, A person dying intestate, and leaving, as his sole 
heir-at-law, an infant child, no collateral relative of 
that child has a legal right, by reason of such rela- 
tionship, to administration on the estate of the intes- 
tate. The legal right is in the infant. Watson vs. 
Warnock ' 

2. In a contest for administration in such a case between 
two collateral kinsmen of the infant, before the Su- 
perior Court, on appeal from the Ordinary, a judg- 
ment of the Superior Court between the same parties 
in a contest for guardianship of the infant, awarding 
the guardianship to one of them, is admissible as evi- 
dence, to aid the jury in the proper exercise of their 
discretion, and it is not error in the Court to charge 
the jury that they should consider that judgment in 

' making their verdict. Ibid. 

_ 3. To protect a voluntary division made by the dis- 
tributees of an estate who are at the the time all sut 
juris, after the lapse of twenty or thirty years, an ad- 
ministration will be presumed. Desverges vs, Des- 


AMENDMENT. 


1, Where the signing of the declaration is imperfect, it 
is curable, even under the Act of 1818, provided there 
be a good cause of action set out in the declaration. 
The time for such trifling is past. Tatum et al., vs. 
MOM, ANDI ED CO..0crerccerersvacrcsecsecdocesetvecrs 337 
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2. 


A declaration in favor of a Sheriff, against a pur- 
chaser at Sheriff’s sale, may be amended, so as to in- 
clude as usees in the action the names of plaintiffs in 
execution, which were omitted by accident or mistake, 
NE, Obs CAINE AE Bis xecendcnccenpeeracacacartacecteecessoun 


See Practice, 5. 
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ANCIENT DOCUMENTS. See Deeds, 1. 


APPEALS. 


When a party, desiring to appeal, pays the costs, 
tenders security, and demands an appeal from the 
Clerk during the term at which the judgment was 
rendered, and the appeal be not entered from the 
fault of the Clerk, the Court, on application, will 
order the appeal to be entered nunc pro tuné. Holt 
A ON oie isd ica scies nbsredicisnsanuanivedercamevndss 


. A party not appealing from a first verdict, is bound 


by it. Pierce vs. Chapman et Al...csccccceccsesceseevsvees 
ARBITRAMENT AND AWARD. 


. A case stated, in which it was 


Held, 1. That a bill of review did not lie to correct 
the errors of the award or judgment. 


. That the attorney and solicitors of complainant had 


power to make the reference under the sanction of 
the Court, without the consent of complainant. 


. It was not error in the arbitrators to settle the ac- 


counts between the defendant and husband of com- 
plainant, especially as such settlement inured to the 
benefit of complainant. 

That it was no error for the next friend of complain- 
ant to sign and agree to said commission, and that 
he did so, only made it the more perfect. 


. In arbitrations, other than those provided for by the 


Arbitration Act of 1856, the rule prescribed by that 
Act, that the arbitrators may settle compensation for 
their services, may be adopted by the Court as a proper 
rule in like cases, 


. It was no error in the arbitrators in the case to pay 


off the balance due to defendant with the negroes on 
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which the advances and debts were contracted, or to 
allow a credit for the hire of complainant’s negroes, 
when complainant has received the corresponding ben- 
efit from the advances made and the surplus left. 

7. It is not compound interest to add interest on the 
balance up to the credit and deduct the credit from 
the sum of principal and interest, and then to add in- 
terest on balance, etc., when the credit exceeds the in- 
terest, etc. ; but such rule is the one prescribed by the 
statute. 

8, As the arbitration was not under the arbitration act 
of 1856, it was not error not to furnish the parties 
with copies of the award. 

9, The children of complainant having no interest in the 
matters in arbitration, it was not necessary that they 
should be parties, nor have their interest been affected 
by the award. 

10. There was no error in allowing defendant and the 
husband of complainant to be sworn as witnesses in 
the arbitration, neither having sworn to anything un- 
true, or prejudicial to complainant. 

11. The award being in the highest degree beneficial to 
complainant, ought not to be disturbed. Wade vs. 
POUL, o cincveesiveiesnaxescensxsncnsyinsnsmnemasgmeanneeaiitn 

2. Sand H agreed to submit matters in litigation be- 
tween them to the arbitration of certain persons 
named, who, “as arbitrators, should settle, adjudicate 
and pass upon the aforesaid several matters in contro- 
versy, under the provisions and regulations of an act, 
entitled, an act to authorize persons to submit contro- 
versies to arbitration,” approved March 5th, 1856: 
Held, that the award, to be good, must be unanimous, 
notwithstanding the arbitration was not had until af- 
ter the passage of the amendatory act of 12th of De- 
cember, 1859, making the agreement of two of the 
arbitrators to the award, under that act, sufficient, 
Flopper v0, Btephints.ssccecesseeserevosvesesesesscosens hens 


ATTORNEYS. 


1, An attorney or solictitor of a party may, under the 
sanction of the Court, refer a cause to arbitration, 
without his client’s consent, Wade vs. Powell.....0++. 
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2. A writ may be signed by an attorney in fact of the 


plaintiff. Zatum et al., vs. Allison, Anderson & Co... 
See Witnesses, 1. Continuance, 1. 


BAILMENTS. 


. The defendant hired from the plaintiff a horse to per- 


form a journey. While he had as yet performed but 
a small part of the journey, the horse was discovered 
to be sick. Defendant’s attention was called to the 
condition of the horse, who continued his journey, 

and at the end, the horse died: Held, that defendant 
is liable to the plaintiff Thompson vs. Harlow....... 


BANKS AND BANKING. 


. The charter of a bank, granted by act of the General 


Assembly of Georgia, is a public act, and courts must 
take judicial cognizance of it, in all cases, without 
having been specially given in evidence. Davis et al., 
0, Raat of - PM issisvasesitessttdcviaseecacertevskedes 


. Where a clause in a bank charter authorizes the join- 


ing in one action of all parties to a note or bill given 
to be negotiated, or actually negotiated in that bank, 
such joinder is proper. Ibid. 


. Such a clause in a bank charter is not unconstitution- 


al, because not expressly recited in the title of the act 
of corporation. Ibid. 


. By the 9th section of the charter of the Planters’ & 


Mechanics’ Bank of Dalton, it is declared that “the 
bills obligatory and of credit, notes and other con- 
tracts whatever, in behalf of said corporation, shall 
be binding upon the said Company: Provided the 
same be signed by the President and countersigned by 
the Cashier of said corporation ; and the funds of said 
corporation shall in no case be liable for any contract 
or engagement whatever, unless the same be signed 
and countersigned as aforesaid :” Held, that bank bills, 
signed by a Vice President, and countersigned by an 
Assistant Cashier, there being a regular President and 
Cashier in the office at the time, discharging their re- 
spective duties, are not binding on the corporation. 
Planters’ & Mechanics’ Bank of Daltoievs. Erwin...... 
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CAPACITY TO CONTRACT. 


1. Mere weakness of mind, if the person be legally 
compos mentis, is no ground for setting aside a con- 
tract. Maddox vs. Simmons & Griffitr....c.ccecccccseees 

2. The law, in fixing the standard of legal competency 
to contract, has taken a low standard of capacity. 
Ibid. , 

3, Imbecility and eccentricity of mind not the same. 


Ibid. 
CA. SA. BOND. 


1. If the officer arresting a defendant in ca. sa. take bond 
for his appearance at the Court to which the ca. sa. is 
returnable, on a certain day, which is not the day ap- 
pointed for the sitting of the Court, and the defend- 
ant appear on the day designated in the bond, but af- 
ter the time appointed for the holding of the Court, 
and after its adjournment, the security is not respon- 
sible, it is the mistake of the arresting officer. Rob- 
erte 00, GRAM: scciisnc ncsnqrnnds seondexsoncdicdhcstpelaleiehtes 


CERTIFICATE. 


1, An application for a certificate, to prevent damages 
being assessed under the Act of 1845, creating the Su- 
preme Court, must be made during the Term at which 
the judgment was rendered. Goodwyn vs. Goodwyn, 

2. The party may apply in advance of the decision, and 
the proper time for doing this is when the case is 
argued. Ibid. 


CHARGE OF THE COURT. 


1. It is not error in the Court to charge the jury, on re- 
quest, that when a witness testifies to facts, incoherent- 
ly or inconsistently, that circumstance goes to his 
credit, and if his testimony be very incoherent or in- 
consistent, it should be considered with great caution. 
Evans et al., vs. Lipscomb et dl..sscceccscscceeseseseceeee 

2. It is not error in the Court to express its opinion as 
to the grade of the offense made by the case, provided 
it is not done in the way of direction ; and the omis- 
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sion or refusal of the Court to charge the jury upon a 
grade of homicide not authorized by the pleadings and 
proof, is not error. Choice vs. The State......sescceeee 
3. When §. sells land for another, and is himself, to- 
gether with the attorneys of the principal, the princi- 
pal purchasers of the lands at such sale, and when 
also such agent and attorneys take an undue advan- 
tage or interest from such sales: Held, that it is no 
error in the Court, on the trial of suit brought for the 
recovery of the lands, to charge the jury that plain- 
tiffs were not bound by that sale if there was any 
fraud in it; at least, the facts would warrant this 
charge. Kellam vs. Doe & Allen et dl..c.cccccesssecseees 
4, It is not error in the Court, after having charged the 
jury as to a presumption arising under a given state 
of facts, not amounting to positive proof of the thing 
presumed, to add, “but this presumption is not con- 
clusive It may be rebutted by evidence, and it is for 
you to determine whether or not it has been rebutted.” 
Black Af af., 00. TROP os icessseseveversive abs Midieeedt 
5. It is not error in the Court to charge the jury, “that 
if they believe one of the witnesses sworn was called 
on by the parties at the time of the transaction, to 
bear witness to it, or was deliberately consulted by 
them, such circumstances are to be considered by the 
jury in favor of giving special weight to his evidence; 
but such circumstances are not conclusive: they may 
be overborne in the minds of the jury by others.” 
Ibid. 
See Error, 2. Railroads, 1. 


CITY ORDINANCE. 


1. Under an ordinance of a municipal corporation, pro- 
viding for the collection of taxes, in the following 
words: “It shall be the duty of the collector and 
treasurer to give notice, in one or more of the gazettes 
of the city, and to call at least once at the house of 
each person taxed, to demand the taxes; and unless 
said taxes be paid within two months from the date 
of said notice, it shall be his duty to make a return 
of such defaulters to the City Council, and thereupon 
executions shall issue against the goods or persons of 
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such defaulters.” And further: “ At the regular time 
for returning defaulters on the Digest, the collector 
and treasurer shall become liable for the amount of the 
Digest, after deducting the sum for which defaulters 
are liable; and he shall be liable for the amount of 
all executions, not satisfied, which may remain in his 
hands at the expiration of his term of service, unless 
he shall, within ten days thereafter, deliver them to 
the Clerk of the Council:” Held, that a call at the 
house of the tax-payer to demand his taxes, and a 
return of him as a defaulter, are prerequisites to the 
issue of execution, and that the former must be made 
within two months after notice in the gazette, and the 
latter within the said collector’s term uf office, to au- 
thorize the issue of execution as provided in the ordi- 
nance. D’Antignac vs. The City Council of Augusta, 


CONSIDERATION. 


1. In the absence of fraud or deception, the Court will 
rarely set aside a contract on acccount of inadequacy 
of consideration; though gross inadequacy may be 
looked to as an evidence of imposition, Maddox vs. 


Simmons: do: Gri Gite 00000-0050 oegennenepoedees soseemppvnenene 
2. It may be well said, that in the absence of fraud, 


mere inadequacy of consideration is no ground for 
avoiding a contract. Ibid. 


CONSTITUTIONAL LAW. 
See Banks and Banking, 2, 3. 


CONTINUANCE. 


1 The absence of counsel in attendance on the Legisla- 
ture, and as a member thereof, is not a good ground 
of continuance. Sharman vs. Morton......ssrereeees vee 


CONTRACT. 


1. A purchased from B certain hides, in vats at a stipu- 
lated price per hide, and of an assumed number, with 
the understanding that there should be a count made 
of them, and if they fell short of the number assumed, 
B should account to, or pay A for the number deficient, 
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at the price fixed. A count being made, the number 

was found deficient, A raised an account against B 

for such deficiency, in accordance with the agreement, 

amounting to $51 00. Toa suit afterwards brought 

by B against A, on a note, A pleaded, first, failure of 

consideration, in that the note sued on was given in 

part consideration of the hides, setting out the agree- 

ment and the ascertained deficiency. He also pleaded 

his account, so raised against B, as a set-off. The 

proof of the consideration of the note was not clear ; 

but the sale of the hides, the agreement, and deficien- 

cy, as stated, were clearly proven: Held, That A was 

entitled to the allowance of his demand, under one 

plea or the other. Daniel & Johnson vs. Trice......+.. 162 
2. When the plaintiffs resided in New York, the makers 

of certain notes in the State of Georgia, and the notes 

were indorsed by defendants, to an agent of the plain- 

tiffs, in the State of Tennessee: Held, That the con- 

tract was to be performed in the State of Georgia, and 

the contract, as to its nature, validity, construction 

and obligation, was to be governed by the laws of 

Georgia, and not of Tennessee. Vanzant, Jones & Co, 

vs. Arnold, Hamilton & Johnson. .....cecsreccrccccssceces 210 
3. A verbal contract made on the 14th December, 1856, 

for the rent of house and lot, for the year 1857, is an 

agreement not to be performed within the space of one 

year from the making thereof, and, therefore, void 

under the Statue of Frauds, ete. Atwood vs. Norton.. 507 
4, If a contract be made with one in his individual 

right, and on his own security, such person is alone 

liable on that contract, although a partnership exist- 

ed that received the entire benefit of the contract, of 

which such contracting party was a member. Floyd 

OB, Pe acsvescecsnortesunpencancensatecsecnansessnsancecses 688 
5. Mere weakness of mind, if the person be legally com- 

pos mentis, is no ground for setting aside a contract. 

Maddox vs. Simmons & Griffin. ...cscccccscccceseecceees 512 
6. The law in fixing the standard of legal competency 

to contract, has taken a low standard of capacity. 

Ibid. 


See Georgia Military Institute, 1. 
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CRIMINAL LAW. 


1. When the circumstances are such as to excite the 
fears of a reasonable man, in the absence of all other 
proof to the contrary, the law will attribute the kill- 
ing to these fears, and not to revenge or passion. 
Aaron 00. The Bithtsisusssssiccversscoscssvessvedcsasdocevient 167 

2, When a homicide is committed with a deadly weap- 
on, and the slayer is indicted for murder, it is compe- 
tent for him to prove that he came by the weapon ac- 
cidentally, or for an innocent purpose, on the occas- 
sion. bid. 

3. It is justifiable homicide to kill one who intends, by 
violence, to commit a felony upon the person of an- 
other. Ibid. 


4, It is not the name given to it, in a bill of indictment, 
but the description, that characterizes the offense. 
O Halloran 00s. Tht Batti ..<000;ccveensvvetivterntvewndies 206 
5. It is neither legally or morally wrong for persons to 
combine to detect an offense. Ibid. 
6. The furnishing of liquor to slaves is a crime which, 
in its consequences, is one of the most mischievous in 
the Code. bid. 
7. An involuntary killing happening in the commission 
of an unlawful act, which, in its consequences, natu- 
rally tend to destroy the life of a human being, or if 
committed in the prosecution of a riotous intent, or 
of a crime punishable by death or imprisonment in 
the penitentiary, shall be deemed and adjudged to be 
murder. Nor can the offense be excused or mitiga- 
ted by proof that the accused had no ill-will or actual 
malice toward the deceased. McGinnis vs. The State. 236 
8. If a defendant, on trial for stabbing, give in evidence 
a previous difficulty or quarrel on the same day, to 
show a conspiracy of several to do him bodily harm, 
it is competent for the State to prove other incidents 
of the same previous difficulty, to the end that the 
jury may the better understand the merits of the case. 
MoAfes ve. Thé:Bitibe...cciiiscccsvessersicenesevaresnesons 411 
9. In such a case it is no objection to the competency 
of a witness, on the part of the State, or to his testi- 
mony, that he is one of the parties charged with con- 
spiracy, and that his testimony tends to exculpate 
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himself, if it rebut the conspiracy attempted to be 
proven. Ibid. 

10. Under an indictment for stabbing, if the evidence 
show that the prosecutor and defendant agreed to 
fight—the prosecutor being entirely unarmed, and 
the defendant commenced from the first to use a knife, 
stabbing the prosecutor at every blow—it is not a case 
of self-defense, and a verdict of guilty is sustained by 
the law and the evidence. J bid. 

11. C. is indicted for murder. The plea of insanity is inter- 
posed: Held, that it isnot competent to prove, bya sub- 
sequent conversation with the prisoner, that he was 
insane at the time the homicide was committed. 
Neither is it allowable to give in evidence the tests 
that were applied during that interview in order to 
test prisoner’s sanity at the time the act was done. 
ene Te hterncicieenecinistdenieereniiavinnsa 

12. The State having proved the homicide, from which 
the law infers malice, closed. ‘The defendant pleads 
insanity, and supports his plea by proof. The State 
may, by leave of the Court, then offer evidence of 
express malice. Ibid. 

13. Witnesses other than experts may give their opin- 
ions as to sanity or insanity, provided they be accom- 
panied by the facts upon which they were founded. 
Nor is it wrong for witnesses to state that the pris- 
oner “ appeared to be drinking.” Ibid. 

14, The Court is not obliged to have the testimony 
taken down at the trial, read over to medical witnesses 
to enable them to express an opinion relative to the 
sanity or insanity of the accused. The proper course 
is, to ask their opinion upon the facts, hypothetically 
stated. Ibid. 

15. It is not error in the Court to express its opinion 
as to the grade of the offense made by the case, pro- 
vided it is not done in the way of direction; and the 
omission or refusal of the Court to charge the jury 
—_ a grade of homicide not authorized by the 
pleadings and proof, is not error. J bid. 

16. Family and neighborhood reputation is not ad- 
missible to prove that the prisoner was permanently 
injured in his mind by reason of an injury which he 
had received. bid. 
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17. If the condition of a man’s mind, when unexcited 
by liquor, is capable of distinguishing between right 
and wrong, reasoning and acting rationally, and he 
voluntarily deprives himself of reason by intoxica- 
tion, and commits an offense while in that condition, 
he is criminally responsible for it. Ibid. 


18. “Nor does it make any difference that a man, either 
by former injury to the head or brain, or constitutional 
infirmity, is more liable to be maddened by liquor 
than another man. If he has legal memory and dis- 
cretion when sober, and voluntarily deprives himself 
of reason, he is responsible for his acts while in that 
condition. But if a man be insane when sober, the 
fact that he increased the insanity by the superadded 
excitement of liquor, makes no difference. An insane 
man is irresponsible, whether drunk or sober. J bid. 

19. The disease called oinomania questioned. J bid. 

20. An inordinate thirst for liquor, produced by the 
habit of drinking, is no excuse, legally or morally, 
for the consequences resulting from the indulgence of 
such appetite. J bid. 

21. Moral insanity, or irresponsibility for crime, from an 
inability to control the will, from the habit of indul- 
gence, controverted. Ibid. 

22. This doctrine has no foundation in the law, and the 
consciousness and conscience of mankind have in all 
ages been opposed to it. Ibid. 

23. If a man has capacity and reason sufficient to ena- 
ble him to distinguish between right and wrong, as 
to the particular act in question ; if he has knowledge 
and consciousness that the act he is doing is wrong, 
and would deserve punishment, he is, in the eye of 
the law, of “sound mind and memory,” and the sub- 
ject of punishment. Ibid. 

24. The opinions of experts is competent testimony ; 
and when the experience, honesty and impartiality of 
the witnesses are undoubted, their testimony is enti- 
tled to great weight and consideration. Not that it is 
so authoritative that the jury are bound to be governed 
by it; it is intended to aid them in coming to a correct 
conclusion in the case. bid. 

25. Where the verdict is fully sustained by the testimo- 
ny, and the law of the case has been correctly admin- 
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istered, this Court will not disturb the finding and 
judgment, especially in a criminal case. Ibid. 


COURTS. 


1. The law providing that the Superior Court for any 
county shall be holden on the fourth Monday in April, 
and the first Monday in May, if it occur that there 
are five Mondays in April, the Court may be holden 
during the week intervening between those commenc- 
ing on the fourth Monday in April and the first Mon- 
day in May, without violation of law. McAfee vs. 
PRA accennicrcminnivadinntnticeetleinidncsetutiin 


DAMAGES. 
See Action, 1. Certificate, 1. New Trial, 8. 
DEBTOR AND CREDITOR. 


1. When two are liable, and the creditor takes the note 
of one, extending the time of payment, the other is 
thereby discharged from liability. Mosely et al., vs. 
PloyG 6 Gh. 00sessescncreserssecedsodegessqreyersieniseaoeunsss 


DEEDS. 


1. A deed for land more than thirty years old, found in 
the proper custody, accompanying other deeds, to- 
gether constituting a chain of title, and free from all 
suspicious appearances, is admissible in evidence with- 
out proof of execution. Doe ex dem., Dooly vs. Roe & 
Ma eatleg... siiicersinsessecivens Mitnwbiidad detaches sasehdntecies 

2. A husband and father in the possession of slaves, ex- 
ecuted an instrument under seal, in consideration of 
natural love and affection, to his wife for life, and af- 
ter her death, to her children, using these words: “I, 
B. J., do give, grant and convey,” (certain slaves by 
name.) In the next clause these words occur: “To 
have and to hold, after my death, the aforesaid prop- 
erty,” etc.: Held, that in the first clause there is a 
clear gift in presenti ; that the words, “after my death,” 
in the habendum, may be construed into a postpone- 
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ment of possession and enjoyment by the donees until 
the donor’s death or a reservation of an estate for his 
life, and thus reconciled with the prior gift in presen- 
ti; that if the two clauses conflict, the first must pre- 
vail; and that in either view, the instrument is a deed, 
and not a testamentary paper. Johnson vs. Hines..... 


See Title, 3. 
DEVISE AND LEGACY. 


. Testator, by his will, gave to his wife, for life, the 


plantation whereon he lived, and a tract of land ad- 
joining, and fifty negroes, to be selected by her from 
all his negroes ; provisions enough for one year’s sup- 
port ; a sufficient number of mules, horses, hogs, cat- 
tle, wagons, household and kitchen furniture necessary 
to keep up said farm, and after her death, to be divi- 
ded between his daughter and her children. All the 
balance of his estate of lands, negroes, money, choses- 
in-action, and everything else left after the payment 
of debts, legacies and provisions made for his wife, he 
gave to his daughter for life, and at her death to be 
equally divided among her children. The executor 
kept up the farm and business of testator, in the con- 
dition in which he left it, for the year after testator’s 
death. On a bill filed by the executor for instruction 
as to disposition of the income of that year, there be- 
ing debts: Held, 1. That the bequest to the widow 
was specific, and that the widow was entitled to that 
part of the income which grew out of the employment 
of her part of the estate, under the will, in its produc- 
tion from the death of testator. 

That the daughter, under the residuary clause, was 
entitled to the clear residuum after the payment of 
debts and legacies from the estate, as left by the testa- 
tor, and the income on such residuum from the death 
of the testator. tachels and wife et al., vs. Wimbish 
John W. Allen, by the tenth item of his will, direc- 
ted certain slaves to be manumitted, which clause was 
declared void. By the twelfth item of his will, he 
“desires all the remaining portion of his property, 
consisting of household and kitchen furniture, crop, 
provisions, cotton, stock of all kinds, lands, and the 

VoL, xxxI—50, 
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following named negroes to be sold, to-wit: Jim, 
Niner, Dave, Katy, Aaron, Jerry, Moses, Jim, Mike, 
and all other property belonging to me and not here- 
tofore specified, and the proceeds of such sale to be 
appropriated to the payment of all my debts; and if 
there should be anything remaining after all my debts 
are paid, it shall belong to the children of Theophilus 
D. Boothe, in the manner specified in the eighth item 
of this will:” Held, that the negroes specified in the 
tenth item of the testator’s will—the same being void 
by the laws of this State—belongs to the heirs at law 
of John W. Allen, the testator, and not to the child- 
ren of Theophilus D. Boothe, as residuary legatees 
under the twelfth item of the will. Hughes et cl., vs. 
Mp iinrsvtignens ache hard cnblanmhaibliedcbendedsmenamenmopeneeeie 483 

3. A. R., by his last will, amongst other bequests, gave 
all the rest of his property to his wife, E. R., for and 
during her natural life, and after her death, to de- 
scend to the heirs of her body, to hold to the said 
heirs of her body, share and share alike, and to their 
heirs and assigns forever ; but if his wife should die 
without issue, then the said property to be rented and 
hired to the best advantage; and out of the first rents 
recieved, he gave five hundred dollars to his brother’s 
widow, the sister of his wife; and the remainder, 
when collected, to be appropriated and applied to- 
wards the maintenance and support of two of his 
brother’s children (naming them) while they are un- 
der age, and unmarried ; but as soon as the bis of said 
children shall become of age, or marry, the testator 
directed that all his property descend to all his said 
two brothers’ children, who may then be alive, to be 
equally divided between them, share and share alike ; 
to hold to them respectively, their heirs and assigns 
forever. He nominated his wife executrix, and his 
dear and trusty friend, J. T. R., executor of his will, 
giving and granting to them “all my full power and 
authority to execute the same, according to the true 
intent and meaning thereof :” 


Held, 1. That E. R., the wife of testator, took an estate 
for life only, and that her heirs, had she left any, 
would have taken as purchasers. 

2, That the limitation over was good, not being upon 
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an indefinite failure of issue of E. R., but of heirs, at 
the time of her death. 
3, That the limitation over was not obnoxious to the 


rule against perpetuities, Lillibridge vs. Ross......00 
DISCOVERY AT LAW. See Practice, 2. 
DIVORCE. 


1. Where a citizen of this State files a libel for divorce 
against a non-resident defendant, service may be made 
by publication ; and if the defendant appears by at- 
torney, and without pleading to the jurisdiction of 
the Court, files a plea of the gencral issue, and a spe- 
cial plea to the merits, the jurisdiction of the Court 
is complete, and the judgment will be valid and bind- 
ing to all intents and purposes whatsoever. Stand- 
7HG6 98.. FTTANE s opesesonseinrsenssiannsssstuneeenssrenian 

2. The grounds of divorce are regulated by the lea fori. 
Ibid. 

4, Law of divorce, as to certain questions expounded. 
Chclehen 06, CbeMeitsenvscncnecasagecrn nancial eee 


DOWER. 


1, The husband died in 1849. His widow made appli- 
cation for dower in land, of which he died seized, in 
1859: Held, that her right was barred by the Stat- 
ute of Limitations. Doyal et al., vs. Doyal ct al....0+ 


DRUNKENNESS. 


1, An inordinate thirst for liquor, produced by the hab- 
it of drinking, is no excuse, legally or morally, for 
the consequences resulting from the indulgence of 
such appetite. Choice vs. The State...... eronesiataninign 


ELECTION. 


1, A testator, by his will, left, among other things, cer- 
tain property in the possession of his son-in- -law to 
his daughter and her children. One share of the resi- 
due of his estate, not disposed of by his will, he di- 
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rected to be settled in trust upon his daughter and her 
children. The son-in-law was appointed trustee, and 
filed his bill to recover his wife and children’s share 
of the residue. The executors resisted a recovery, un- 
less he would declare, in writing, that he held the 
property mentioned in the fifth item, and in his pos- 
session at the death of the testator, as a part of the 
trust estate of his wife and children: Held, that the 
will did not make a case for election. Horton et al. 
IEE, heen coitninixtasdiik ctnsamrentnesinssenicd 995 


EQUITY. 


1, A demand once barred by the statute of limitations, 
and afterwards revived by a new promise, cannot be 
pleaded at law as a set-off to an action commenced 
during the existence of the statutory bar. Lee vs, 
—_ Kildaiciananachileinpiaviinintwen uphteedd na eaneemnenucntvedeteuatien 26 
. The defendant, in an action at law, cannot plead asa 
pi to plaintiff ’s demand, a judgment existing 
against plaintiff, unless defendant had a legal title to 
that judgment when the action was commenced, even 
though he may then have had an equitable interest in 
it. Lbid. 

3. In either case above specified, where there are pe- 
culiar equities between the parties, such as that the 
indebtedness of the defendant at law was created with 
reference to his demand against the plaintiff, and with 
the understanding that they should be included in a 
future settlement, and that plaintiff at law is insol- 
vent, equity will relieve the defendant by enjoining the 
action at law, and taking cognizance of the matters in 
controversy. bid. 

4, Equity will not, by injunction pendente lite, restrain 
a party in possession of property, purchased from one 
m peaceable possession, under a sheriff’s sale, in the 
use and enjoyment of that property, at the suit of a 
purchaser of the same property, from another, claim- 
ing adversely to the first vendor ; complainant and 
defendant each having been ignorant at the time of 
his purchase of any title adverse to that of his ven- 
dor. Kelly & Mitchell vs. Morris et dh.es...seeeees » 54 

5, Although the Court, in decreeing a settlement on the 
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wife, duly attends to the interests of the children, and 

ives them an interest in the property, (provided the 
wife’s estate therein does not cease at her death,) yet 
it does so only on the assumption that the wife is 
anxious to provide for her children. Hobgood vs. 
EWR. ova ccesncseied decsicsenscnis’ entieucneean 62 

6. Children have no independent equity of their own: 
their claim to the consideration of the Court is capa- 
ble of being either expressly given up by the wife, or 
tacitly waived by her death, without having asserted 
it. Ibid. 

7. The right of the children attaches on the wife’s in- 
stituting proceedings for a settlement ; and therefore, 
if she should die while such are pending, without ex- 
pressly waiving her right, the children are permitted 
to enforce their claim by a supplemental bill. bid. 

8. Where the defendant has fully denied all the equity 
of the bill, is solvent and able to respond to any duty 
or damages which may be imposed, and there is noth- 
ing peculiar in the facts of the case, this Court will 
not overrule the discretion of the Circuit Judge in 
dissolving the injunction. Rainey vs. Jones.......+++ ill 

9, A decree in equity is the judgment or sentence in a 
proceeding instituted in that Court, and no other is 
necessary. Loyd, Perryman & Mills vs. Hicks........ 140 

10. A decree rendered against a partnership is good, al- 
though in the decree the name of the partners are 
transposed in the firm-name. bid. 

11. Courts of Equity more readily raise and act upon a 
presumption of fraud, from facts proven, than do 
Courts of Law. Ward et al., vs. Lamberth.......0.000- 150 

12. A purchased a tract of land at sheriff’s sale, at a 
price much below ‘ts value, under an agreement with 
B (the defendant in execution), that he would hold 
the land for the benefit of B, or of B and his fam- 
ily, and that the latter should, as he might be able, 
refund the purchase-money, with interest. A after- 
wards executed a bond for titles to said land, to C, a 
minor son of B—C having knowledge of the original 
agreement. B repaid part of the purchase-money, 
and remained in possession of the land until his 
death, ten years after the sheriff’s sale. D, a creditor 
of B, whose debt existed before the purchase by A, 
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filed his bill to set aside A’s deed, and C’s bond for 
titles, and for a resale of the property for his benefit, 
Decreed accordingly, with a proviso that the balance 
of purchase-money due A, with interest, he first paid 
from the proceeds of the resale: Held, that the decree 
was right. J bid. 

13. Where a judgment at law is had in an action of tro- 
ver, for negroes, by one who has not the true title, 
and afterwards administration is taken upon the es- 
tate of a deceased person in whom is the true title, 
and both the plaintiff and defendant, in first suit, are 
without the subject of the suit, unable to respond to 
a recovery, a Court of equity, upon the application of 
the administrator of the true owner of the property, 
will enjoin both plaintiff and defendant, in the trover 
suit, from the settlement and enforcement of the judg- 
ment—not only for the protection of the property 
from loss, but to protect the defendant in the first suit 
from two separate demands for the same subject. Sims 
ie TRO A ics ck nextntan cesar etvinesrvcces 267 

14, Where a son-in-law executes a deed to his father-in- 
law, to a lot of land, and at the same time releases a 
debt to him, provided he will convey the title in trust 
to the wife and children of the grantor, and to enable 
him to do so, equity will either enforce a specific per- 
formance of the agreement—it not being denied by 
the grantor—or decree a resulting trust to the Jand in 
favor of the grantor. McKinney et al., vs. Burns ef al 295 

15. One cannot, by his answer, charge and discharge 
himself. Laub ef al., vs. Burnett ef Al....cccscecescsces 304 

16. An order in chancery was had, authorizing the hus- 
band and trustee to sell certain real estate, belonging 
to the separate estate of the wife. The wife afterwards 
becoming opposed to the sale, defendant advised her 
to file a bill to enjoin the husband from such sale, and 
consented to act as her trustee, or prochien ami, in that 
proceeding, and counsel was employed to file such a 
bill, The defendant subsequently bought the prop- 
erty from the husband, and paid him the money, and 
being about to dispossess the wife, etc., she applied for, 
and obtained an injunction, restraining him from dis- 
turbing her possession, etc. On the coming in of the 
answer of defendant, admitting these facts, the in- 
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junction was dissolved: Held, that this was error ; the 
injunction ought to have been retained. Ibid. 

17. New matter, not in response to the allegations in the 
bill, cannot be considered in an application to dissolve 
an inj unction, especially when such new matter is im- 
material. J bid. 

18, An injunction will be refused on the coming in of 
the answer, if the equities are fully denied. Cross vs. 
PAYNE. .ccccrseveccee evvccveecssevevccccveccsesscsccsoecccecees ’ 

19, Where parties are already in a Court of equity, and 
the remedy at law is not likely to afford full, adequate 
and complete relief, they will not be driven into an- 
other forum, Conyers vs. Bowen...ccccccccerecrerecees : 

20. There being an action at law, pending on the appeal, 
and a bill in equity, filed by the defendant at law, 
against the plaintiff, seeking relief, touching the same 
subject matier, and a consent, in writing, by the par- 
ties that both cases be tried at the same time, the com- 
plainant, at a term of the Court when the cases stood 
for trial, amended his bill, and asked an injunction of 
the action at law, until the coming in of the plain- 
tiff’s answer to the amended bill, whilst the plaintiff 
at law insisted upon a trial. The presiding Judge, in 
his discretion, ordered a verdict to be taken, and 
judgment entered, in the action at law, and that fur- 
ther proceeding, ‘ander that judgment, be enjoined, 
until the coming in of the answer to the amended 
bill, and the further order of the Court; and judg- 
ment was accordingly entered during the term in the 
action at law. Under such circumstances, this Court 
will not partially disturb the discretion of the Court 
below, by reversing so much of its judgment as im- 
poses the injunction. Doyle vs. Lyons....... se vees 

21. In cases where imbecility of mind and inadequacy 
of consideration unite—especially where these are 
united with an abuse of confidence which the one par- 
ty reposed in the other—the Court has granted relief 
without other evidence of imposition. ~ Maddow vs. 
Simmons & Griffin.....cccccccccccccccccccccccovcecesecesseses 

22. In the absence of fraud or deception, the Court will 
rarely set aside a contract on account of inadequacy 
of consideration; though gross inadequacy may be 
looked to as an evidence of imposition. J bid. 
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23. It may be well said, that in the absence of fraud, 
mere inadequacy of consideration is no ground for 
avoiding a contract. bid. 

24. Equity will not decree the reformation of a deed of 
gift of a slave, so as to make it conform to the inten- 
tions of the donor, if it appear from the evidence that 
an unconditional parol gift had been made by the 
donor, to the donee, long anterior to the execution of 
the deed; that the property had been in the posses- 
sion of the donee continuously, from the time of the 
parol gift, and that the donee had never accepted the 
deed sought to be reformed. Denson et al., vs. Mc- 
Leroy et > ade ERE TE SUES ee Gee Lee 536 

25. Verdict to reform a deed and change the possession 
of property conformably to such reformation, under 
such a state of facts, set aside and a new trial ordered. 
Ibid. 

26. A marriage settlement having been in the lives of 
the parties to it, reformed by consent between them- 
selves and the trustees, so as to vest the property ab- 
solutely in the husband upon the death of the wife, 
without issue of the marriage surviving her: Held, 
That the decree so reforming the marriage settlement 
was good against such persons as would have been 
heirs-at-law of the settler, had she died at the time 
the settlement was executed, even though they were 
not parties to the bill by which the settlement was re- 
formed. King and wife vs. Dunham et adl......+60. 743 


See Arbitrament and Award, 1. 
“ Husband and Wife, 1 


EQUITY PLEADING. 


1. Stubb’s Act of 1857 to simplify equity pleadings, 
construed. Horton et al., vs. Mercier et al.....0.. 01. 225 


See Equity, 7. 
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EQUITY PRACTICE. 


1. Where a suit is instituted at law, and the proceeding 
at law is enjoined by bill, which seeks both discovery 
and relief, when the equity cause is reached in its or- 
der and called for trial, it is error in the Court to dis- 
solve the injunction and direct the common law ac- 
tion to proceed ; especially if a motion had been made 
at a previous stage of the litigation to dissolve the in- 
junction and rightfully refused, and there having 
been no change in the pleadings in the meantime. 
Ford v0. Bu antitissisccccesésricsiatissdnssttehctasetiits 386 
2. The Court is not bound to aes a specific perform- 
ance in any case, where it would not set aside the 
contract, nor to set aside any contract that it would 
not order to be specifically performed. Maddox vs. 
Binemnens Be: Ge itive stivessiccccsceininnguciiatinenadiabiite 512 
3. New matter, not responsive to the allegations of the 
bill, cannot be considered in an application to dissolve 
an injunction, especially when the new matter is im- 
material. Laub et al., vs. Burnett et dl...cccccsccccseees 304 


ERROR. 


1, On the trial of an action for malicious prosecution, 
(arson being the criminal charge), it was not error in 
the Court to permit the defendant to prove that the 
plaintiff had threatened to destroy the house, for the 
burning of which plaintiff had been prosecuted, with- 
out first proving that defendant had been informed of 
such before he commenced the prosecution. Goggans 
08, MNP evnnis seneznced snserachisaceinienitoenseunientie 331 

2. Defendant’s counsel, on the trial, having argued to 
the jury that plaintiff’s character was bad, it was er- 
ror in the Court to refuse to charge, on request, that 
the law presumes the character of a party to be good 
until the contrary is proven. bid. 

3. In an action on the case for malicious prosecution, 
where there is evidence of express malice—an alibi 
proven by the plaintiff—evidence that the prosecutor 
had been informed, before he commenced the criminal 
prosecution, that proof of the alibi existed—an actual 
arrest of plaintiff and restraint of his personal liber- 
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ty—a bill preferred charging him with a felony, and 
a return of “no bill and malicious prosecution ”’—a 
verdict for defendant is contrary to law and evidence, 
and it is error in the Court to refuse a new trial. 
Ibid 

4, Where a material alteration is made in an instru- 
ment, in a different hand-writing from that in which 
it is written, and a plea of non est factum is filed, it 
is error to instruct the jury, in such a case, that the 
law presumes the alteration was made at the time the 
instrument was executed. The law presumes nothing 
in such a case, but leaves the whole question to be 
passed upon by the jury. Planters’ & Mechanics’ 
Bank, of Dalion v8. Hrwitr....ccccrccocovecsesssececceens 731 

5. To discharge securities to a note, by giving indul- 
gence to the principal, it is necessary that the credi- 
tor should know the character in which the parties 
signed the paper. And it is error in the Court to as- 
sume that this fact has been proven, when there is a 
conflict of testimony upon the subject. Howell vs, 
Lawrenceville Manufacturing Co.ccerccrsocsssssvecsees 668 


See Charge of the Court 1, 2, 3, 4, 5. 
- Railroads, 1. 
‘“ Practice, 9. 


EVIDENCE. 


1, Where unchastity is imputed to a female, evidence 
of actual prostitution, two months after the speaking 
of the words, is not admissible. Beggarly vs. Craft 309 
2. In a suit by the sheriff for the use of the plaintiff in 
execution, against a purchaser at sheriff’s sale, under 
the Act of the 27th December, 1831, (Cobb’s Diyz., 
513,) the execution under which the sale was made 
must be introduced in evidence, or its absence satis- 
factorily accounted for; and if neither put in evidence 
nor accounted for, a verdict for plaintiff would be 
without sufficient evidence to mae it. Glenn vs, 
Oth hse sovnhdivsnaanossaisdueestemiavaietteantbeopinds 393 
3. The ji. fas. in favor of the usees, named in the decla- 
ration, against the defendant whose property was sold, 
re _— evidence in the cause to show their interest. 
Lhi 
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4, The declarations, admissions and promises made by 
an executor or administrator, after being clothed with 
his fiduciary character, are admissible against the es- 
tate in any suit by or against the representative in 
that character. Lawson vs. Powell...cccsesmsscsssseeeeee 682 

5. It is competent to put in evidence outside statements 
of a witness for the purpose of impeaching him, a 
proper foundation first being laid for their introduc- 
tion: Floyd was Wollaeesisivwisesen: ses coriuisecsbasbuianals 688 

6. An order of the Court of Ordinary, granting leave 
to defendant to sell the timber for which the suit is 
brought, is admissible as evidence on the trial of the 
suit. Ibid. 

7. Admissions by the administrator, admissible to charge 
the assets of intestate in his hands, J bid. 

8. In a contest for administration on the estate of an in- 
testate, whose sole heir at law is an infant, pending on 
appeal before the Superior Court, between two collat- 
eral kinsmen of the infant, a judgment of said Court 
between the same parties in a contest for the guardian- 
ship of the infant, awarding the guardianship to one 
of them, is admissible as evidence, to aid the jury in 
the proper exercise of their discretion in rendering a 
proper verdict, Watson vs. Warnock......000«: bdvevesioe 694 

9. Whether, in such a case, the granting a supersedeas 
would render the judgment superseded, inadmissible ? 
Query. Ibid. 


See Criminal Law, 2, 8,11, 12, 13, 16, 24. 
“ Hrror, 1. 

“ Notice, 4. 

“ Partners and Partnership, 2, 3, 5. 

“ Sale, 4 


EXECUTION. 


1. In a claim case, an entry that a previous levy was 


dismissed, by order of the plaintiff, sufficiently ac- 
counts for the levy. The entry might require some 
explanation in a contest between a third person as a 
security, for instance, and the plaintiff in fi fa. Hard- 
wick &. Smith ve Whitfield....0sscrercsvsorscerseceees seve 684 
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< mic” EXECUTORS AND ADMINISTRATORS, 


A suggestion as to a proper construction of the Act 
of 15th January, 1852, entitled, “An Act to regulate 
the mode of suing the bonds of Executors, Administra- 
tors and Guardians.” Evans et al., Lipscomb et al...... 


. Where a testator nominates two executors—one of 


whom only qualifies—employs an attorney in behalf 
of the estate, and dies before the services are paid for, 
and the other executor qualifies, he is liable to be sued 
as such in a Court of law for the fee. Williams et al., 
i SAE I iia ih thaiintcenecdindieidinebnais 
The payment of money by one executor into the 
hands of a co-executor on notes given by himself to 
the other for the purchase of property belonging to 
the estate sold by the co-executor, is not such an act, 
of itself, as will charge such executor with the subse- 
quent waste or misapplication of the funds of the es- 
tate by the other executor. Mosely et al., vs. Floyd et al 


. After being clothed with his fiduciary character, the 


declarations, admissions and promises of an executor 
or administrator are admissible against the estate, in 
any suit by or against the representative in that char- 
acter. -Laweon 08. Powell ..icseicesccidecscseescsoseceests 

Admissions by the administrator are admissible to 
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charge the assets of his intestate. Floyd vs. Wallace.. 688 


FAILURE OF CONSIDERATION. 


See Contract, 1. 


1, 


2. 


FORMER RECOVERY. 


‘To determine whether a former recovery is a bar to 
a subsequent action, a good test is, whether the same 
evidence will support both actions.” Lynch vs. Jack- 


Where a suit is brought against one individually, 
and he defends under the title of another, to make 
the judgment a bar in another suit, at the instance of 
that third person, the pleadings should show that there 
was privity in representation between the defendant 
and that third person. Ibid. 
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3, When a trust terminates before final judgment ina 
case, the cestui que trust should be made a party, by 
notice or otherwise, to the proceeding ; otherwise, the 
judgment is no bar. bid. 


FRAUD. 


1. When a suit is pending against two, one of whom is 
entitled to a good defense, and counsel is employed to 
file that defense, and a judgment is given, subsequent- 
ly, on the agreement of the plaintiff’s counsel, and the 
other defendant on indulgence to such other defendant, 
the agreement is a fraud on the other defendant, and 
does not bind him. Sharman vs. Morton.........+se00 


See Equity, 11. 
“ Charge of the Court, 3. 
“ Fraudulent Conveyances, 1. 


FRAUDS—STATUTE OF. 


1, A verbal contract made on the 14th December, 1856, 
for the rent of house and lot, for the year 1857, is an 
agreement not to be performed within the space of one 
year from the making thereof, and, therefore, void 
under the statute of frauds, etc. Atwood vs Norton.. 
2. Land of J. C. & W. was sold at public outcry, and 
bid off and paid for by one S.—J. C. & W. being 
present and assenting to the sale, but no deed or 
memorandum in writing thereof was ever made to S., 
in execution of that sale. §. subsequently sold and 
conveyed the land by his own warranty deed, and as his 
own, to one K. On the trial of ejectment brought by J. 
C. & W. against K. for the land: Held, That the sale 
and purchase by S. did not defeat their title, nor were 
they estopped by that sale; although they had pre- 
viously agreed, in writing, that the land should be 
sold, and had also appointed S, for them, and in their 
name, as their attorney, to sell the land. Kellum vs. 
Doe e& dem. Allen  Abeercccrrrveccovccervesceccoresscceee 
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FRADULENT CONVEYANCES. 


1. A deed made, pending a suit to a trustee for the ben- 
efit of the wife and children, to defeat the collection 
of such recovery as might be had in that suit, is 
fraudulent and void as to the judgment recovered in 
that suit, whether the grantees had notice of the fraud- 


ulent intent or not. Wise et al., vs Moore............ 148 


See Equity, 11, 12. 
“« Gift, 4. 


FREEDOM. 


1. The question, whether negroes are free or slaves, 
cannot be adjudicated under a possessory warrant. 


ne: Diiicichinecrscnindindndadteederendn 328 


GEORGIA MILITARY INSTITUTE. 


1. The Georgia Military Institute cannot be made 
chargeable through its Board of Trustees, upon a con- 
tract, made with the Board of Visitors—the latter 
acting under a special delegation of power from the 
State, within the scope of their authority. Georgia 


Military Institute vs. Simpson...ccereceeeserceeescesesecees 273 


2. Is the Georgia Military Institute sueable at all?— 
Query. Ibid. 


GIFT. 


1. The general rule governing parol gifts of chattels, is, 
that to constitute a valid gift, there must be an actual 
delivery of the chattel at the time of the gift, accom- 
panied by words characterizing the act as a gift; and 
the act done and the words spoken must clearly estab- 
lish the transfer of dominion over the chattel from 
the donor to thedonee. Evans et al. vs. Lipscomb et al., 

2. A delivery of chattel preceded and followed by de- 
clarations of the party delivering it, that he had given 
the chattel to the party receiving it, though none of 
those declarations were precisely contemporaneous 
with the act of the delivery, may constitute a valid gift, 
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provided that the delivery be followed by a continu- 
ing possession in the party setting up the gift, of such 
a character as {o indicate an abandonment of domin- 
ion by the former owner, and its acquisition by the 
possessor; and all the facts evincing change of do- 
minion should be closely scrutinized. Ibid. 

g, A father sent a slave to his son, by “a little boy,” the 
child of that son, in the year 1837, calling no wit- 
ness to the gift, and using no words at the time cre- 
ating a trust, or placing any limitations or conditions 
upon the gift. The son received the slave, treating 
her as his own, and paid taxes for her as such, and 
she was generally known as his property ; was seized 
in execution and sold for his debts, but permitted by 
the purchaser to return to his possession, that he 
might have an opportunity of redeeming her: Held, 
that in a suit against this son, for the slave, by a ven- 
dee of the purchaser at sheriff’s sale, the testimony 
of defendant’s father (then eighty-five years of age,) 
taken after a lapse of more than twenty years, that 
the gift, in 1837, was to the wife and children of de- 
fendant, and not to himself, is insufficient to bar a re- 
covery by plaintiff. Lemon vs. Wright.......... envebieg 

4, A parol gift, as above described, cannot, by deed of 
the donor, made in September, 1839, by procurement 
of the son, be so qualified as to vest the property in 
the son as trustee for his wife and children, in preju- 
dice of the rights of a creditor to whom the son be- 
came indebted in 1838, who commenced suit for the 
recovery of his debt in July, 1839, and recovered 
judgment in January, 1840; nor in prejudice of the 
rights of a purchaser of said slave, at sheriff’s sale, 
under that judgment. As against such creditor or 
purchaser, the deed is a nullity. Ibid. 


See Deeds, 2. 
GRANTS. 


1, It is not necessary for the validity of a grant of land 
, from the State of Georgia, that there should be a re- 
cital in the grant, that the surveyor of the county 
wherein the land is situated, had advertised his sur- 
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vey of the premises granted, according to Law. Doe 
ex dem. Dooley vs. Roe & McCurley....ccccscocccecceeceees 

2. In an action to try the title to real estate, between 
parties both of whom claim title by grant from the 
State of Georgia, a grant will not be held invalid, be- 
cause it conveys to one person more than one thousand 
acres of land, Ibid. 


GUARDIANSHIP. 


1. In Georgia, no one has a right to the guardianship of 
an infant under the age of fourteen years, other than 
his own; but the power of appointment is vested in 
the Ordinary, for the benefit of the child. Watson 
TE aii ienncainctuindenmmnmnminstinianiaunmmaninennsiinnns 

2. On an appeal from the grant of guardianship to the 
Superior Court, the whole case goes up to be tried 
anew. The discretion given by law to the Ordinary, 
vests by the appeal in the Superior Court for the pur- 
poses of that trial. Ibid. 

3. The question for trial inthe Superior Court is one of 
fitness for the office, and therefore a proper one to be 
submitted to the jury on the proofs. J bid. 

4, The requests of the parent of the infant, on his death- 
bed, as to the guardianship of the person and prop- 
erty of the child, is a proper circumstance to be con- 
sidered by the jury, and all other things being equal, 
sufficient to turn the scale. Ibid. 


HUSBAND AND WIFE. 


1, A conveyance from a husband to his wife directly, 
will be supported in equity, as against his representa- 
tive, under circumstances showing the absence of 
fraud, and a clear intention to settle the property 
upon her, or upon her and her children, especially if 
he derived the property through her. Johnson vs. 
BR Riceneccessccsee cecnsndeds sbahsebphrsteersssesebeveateessass 

See Separate Estate, 1. 


INDORSERS. 


See Sureties and Endorsers, 2, 
“ Promissory Notes, 1. 
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INDEX. 785 
INJUNCTION. 


1. In an application to dissolve an injunction, new mat- 
ter not responsive to the allegations of the bill cannot 
be considered, especially when the new matter is im- 
material. Laub et al., vs. Burnett et al.....c-cccceceoees 304 
9, An injunction will be refused on the coming of the 
answer, if the equities are fully denied. Cross vs. 
PAYNE .icrrosesesecscerecsvevere secvccerscsccovecvocsccese cones 342 


See Equity, 4, 8, 13. 
“« Equity Practice, 1. 


INSANITY. 


1. The doctrine of moral insanity, or irresponsibility for 
crime, from an inability to control the will, from the 
habit of indulgence, has no foundation in the law, and 
the consciousness and consciences of mankind, in all 
ages, have been opposed to it. Choice vs, The State... 424 


See Criminal Law, 17, 18, 19, 23. 
INTERROGATORIES. See Practice, 6. 
JUDGMENT. 


1, A judgment of a sister State, authenticated accord- 
ing to the Act of Congress, is conclusive on the defen- 
dant as to all questions that he could have been heard 
on in the Court when and before the judgment was 
rendered, but does not preclude the defendant from 
pleading any special matter in avoidance of the judg- 
ment, such as fraud in its rendition, want of notice, 
ete, Sharinan ve, Mortom..........cececsee sevcascesveseves 34 

2. Pleas of infancy, non est factum, and want of con- 
sideration in and to the note, or cause of action on 
which a judgment is rendered, are not proper replies 
to a suit on the judgment. did. 

3. An order of magistrates, or of a magistrate, before 
whom a possessory warrant is returned, dismissing the 
warrant, without any reason stated in the order, or 
appearing in the record, will not be regarded as an ad- 

VoL, xxxI—51, 
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judication of the right of possession in favor of the 
defendant, but as a non-suit, or dismissal in the na- 
ture of a non-suit. Roseberry vs. Roseberry.........0.. 

4. It is the duty of the magistrate, or magistrates, try- 
ing such a case, (unless it be dismissed on motion of 
plaintiff’s counsel, or by reason of some defect or in- 
formality, without a decision on the merits,) if they 
find, from the evidence, that the property in dispute 
was last in the peaceable possession of the defendant, 
to give judgment in his favor, and order the proper- 
ty to be delivered over to him, upon his compliance 
with the requisitions of the statute. J bid. 


See Former Recovery, 2, 3. 
“ Fraud, 1. 


JURISDICTION. 


1. The Courts of equity of the State of Tennessee have 
jurisdiction of persons residing in the State of Geor- 
gia, who are parties to proceedings in that Court, and 
who appear and answer, and are heard in the same. 
Loyd, Perryman & Mills vs. Hicks........ paper over eee 


See Executors and Administrators, 2. 
“ Equity, 19. 
“ Divorce, 1. 


JURY. 


1. The law providing that in the same county, the 
Judge of the Superior Court shall draw a panel of 
grand jurors and a panel of petit jurors for each 
week of the term of the Superior Court, does not dis- 
qualify a juror from serving more than one week of 
the term. It, at most, only confers a privilege of ex- 
emption, which may be waived. And if the same ju- 
rors who served during the first week, voluntarily 
serve during a week intervening, as stated in the pre- 
vious note, and a defendant in a criminal case consents 
to be tried during that week, and fail to challenge the 
array of jurors when presented, a motion in arrest of 
judgment after conviction will not be sustained. 


140 


TOMEEE 60. TN nic tr exe vennsniuncseovenseegesonentoniio 411 
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9. A jury having had the case in charge for several 
hours, and being unable to agree, were informed by 
the sheriff, in whose custody they were, that “ unless 
they should agree speedily, the Judge would take 
them with him to Elbert county, and that he (the 
Judge) was making preparations for that purpose :” 
Held, that this was a sufficient ground for setting 
aside the verdict and awarding a new trial, even 
though the repsesentations made by the sheriff be un- 
truce. Gholelom vs. Gholdlon....ecisicscisseciacisccecencts 
3. In polling a jury, the better course is to begin with 
a distinct reading of the verdict returned, calling their 
attention to it, and then (calling them seriatim by 
name) to propound to each the question, “ What say 
you, Mr. Juror, is this your verdict, or is it not? But 
where there is a genuine verdict for the defendant, 
the question, “‘ Mr. Juror, do you find for the plain- 
tiff, or for the defendant?” is equivalent, and the poll- 
ing legal. Black et al., vs. Thornton......sccccccccsceees 
4, The jury being polled in this form, each juror an- 
swered, that he found for the defendant, but some four 
or five added, each for himself, to the response, that 
“he was not satisfied,” or “not fully satisfied,” or 
said, “ he was not fully satisfied, but with the lights 
before him, found for the defendant”: Held, 1. That 
freedom from doubt, especially where the finding was 
for the defendant, is not required. 2. That a verdict 
so rendered is unanimous and legal. Ibid. 


LANDLORD AND TENANT. 


. The relation of landlord and tenant must exist, to 
maintain the action of use and occupation ; that is, 
there must be a contract, either express or implied, 
and it cannot be implied when the possession is ad- 
verse to the title. Littleton vs. Wynt.....eceeccccseeees 


LEX FORI. 


1. The grounds of divorce are regulated by the lex fori. 
Standridge ve. Glamdridige sis.sc..ccvsussrcccrsecvcstdvecsat 


See Contract, 2. 


787 


626 


641 


583 











788 INDEX. 
LIEN. 


1. Livery-stable keepers have no lien as such, but they 
may acquire a lien by special contract. Jackson, Cook 
ES OTT ee oe NS See 339 


LIMITATION OF ACTIONS. 


1. If J collects money for C, and, when sued by C on a 
different demand, claims as a credit an amount paid 
to G, for C, the statute of limitations will not inter- 
pose to protect J from accountability to C for the 
money then collected and paid out for C. Collins vs. 
DAE creatine cdovsinaihinchan seavsenvihoanskinninaiagtiavedion 625 

2. A payment made by a debtor to one who is a mer- 
chant, on a note then due to him, on the Sabbath day, 
is not such acknowledgment of the debt as from 
which the law will presume a promise to pay suffi- 
cient to take the case out of the statute of limitations, 
The transaction being in violation of the law, no 
binding promise, either express or implied, will be 
presumed therefrom, to prevent the statutory bar 
from attaching to the debt. Dennis vs. Sharman et al., 607 


LIMITATION OF ESTATES. 


1. There being in a marriage settlement after the termi- 
nation of two estates for life, and upon failure of issue 
of the marriage, a limitation over “to the heirs of 
S. A. (the grantor.”) Held, that the remainder-men 
took as heirs, not as purchasers. King et ua. vs. Dun- 
RN EO is hii ik. ns bis conacilenvesitiahauenesediwinbadenssan 743 


LIVERY STABLE KEEPERS, See Lien, 1. 
MISTAKE OF LAW. 


1. Mistake of law is a good defense against an action 
to recover money, under a contract of purchase, where 
there is a full knowledge of all the facts; provided, 
the mistake be clearly proven, and the plaintiff can- 
not, in good conscience, receive the money sued for. 
Collier vs. Perkeraon ef Gh.ecccsceessvecvovceessesesecosceios 117 
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2. The defense is available (the proofs being clear and 
indisputable,) in an action brought by a sheriff for the 
use of a defendant in execution against the first pur- 
chaser at a sheriff’s sale, to recover the difference in 
amount between the first and second sale, under the 
Act of the 27th December, 1831, Cobb’s Digest, 531. 
Ibid. 


MONEY SENT BY MAIL. See Payment, 2. 
NEW TRIAL. 


. When a new trial is moved for, on the ground of 
newly discovered evidence, and the facts expected to 
be proved, constituting the newly discovered evidence, 
are stated in the affidavit of the witness, are strong, 
and the verdict rather preponderates against the evi- 
dences, anyhow, a new trial ought to be granted, if the 
newly discovered evidence would completely turn the 
scale. Sharman v2. Morton... ...w.cccccssersesdsseesecces 
. Newly discovered evidence, notwithstanding it re- 
lates to the verbal admissions of the party, going to 
show that he has recovered wrongfully, is a good 
ground for granting a new trial.. Collins vs. Loyd... 
. When the verdict of the jury is strongly and decidedly 
against the weight of evidence in a criminal case, the 
Court will order a new trial. Aaron vs. The State... 
. When the verdiet is decidedly against the weight of 
evidence, a new trial will be granted. Doyal et al., vs. 
Senile eb Gb aici ssccsdccesveateccddsces cc Hastie tandbbebtan 
. When four are indicted for disturbing religious ser- 
vice, and one of them who participated in the dis- 
turbance is convicted, a new trial will not be granted 
on the ground that the verdict is contrary to evidence, 
there being sufficient evidence to warrant the convic- 
tion. Stewart ve. The Stake. i..scisecssvveccveccvevesesevs 
. Where all the evidence has been allowed to go before 
the jury, and the Court is satisfied that the verdict is 
fully sustained by the proof, and the ruling of the 
Court upon the case is more favorable to the defendant 
than he had any right to ask or expect, a new trial 
will not be granted. McGinniss vs. The State ......+. 
7. When a bill is filed to rectify a deed of gift, and 
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upon satisfactory proof, supported by strong corrob- 
orating circumstances, the jury decree for the com- 
plainant, and the Circuit Judge refuses to grant a 
new trial, this Court will not disturb the judgment, 
especially where the question is one of fact only. 
Webster vs. Brazelton et Al....ccccecccccccccccccccccccccecs 284 

8. Where the damages are excessive, resulting probably 
from the fact that the whole law of the case has not 
been presented so full to the jury as it should have 
been, a new trial will be ordered. Beggarly vs Craft. 309 

9, A new trial will not be granted when the verdict can 
be supported by the evidence. Palmer vs, Clark and 
I chin itiaswa se suddue daact i Udepbeswasdsecabcadenkbonneebareecede 351 

10. When the verdict of the jury is for the plaintiff, 
and there is sufficient evidence to authorize and re- 
quire the jury to so find, and the Court below grants 
a new trial, that judgment is erroneous and will be 
reversed. Augusta Manufacturing Co. vs. Welborn.... 365 

11. The interference by this Court with the discretion 
of the Court below in granting or refusing new trials 
is madea duty by the New Trial Act of 1853-4. 
Ibid. 

12. A motion for a new trial, on the ground of newly 
discovered evidence, is properly refused, it it appear, 
first, that two of the witnesses whose evidence is al- 
leged to have been newly discovered were subpcenaed 
by the defendant, and in attendance, and that the 
third proves the same facts as they—due diligence not 
having been shown; secondly, that the newly discov- 
ered evidence is only cumulative; thirdly, that their 
knowledge, showing a conspiracy had not been com- 
municated to the defendant before the stabbing; 
fourthly, that the newly discovered evidence would 
not, probably, and should not have varied the result. 
Foe 0s DRO DUNG. 155 vedi bias cine secexoestageseecneses 411 

13. When the law has been substantially administered, 
and the evidence is doubtful, to say the most of it, 
the verdict of the jury will not be disturbed. Hadley 
SOs ialaantichs nhakrecibnnsabtilap diced tered eeteD essen 492 

14. When the verdict of the jury is strongly and de- 
cidedly against the weight of the evidence, and the 
Court is satisfied that justice has not been done,a new 
trial will be granted. Maddox vs, Simmons & Griffin. 512 
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15. There being but one witness to a material point in 
a case, and he standing self-contradicted before the 
jury, a new trial will not be granted, because the jury 
found against his evidence. Strozier vs. Carroll...... 

16. A party to a libel for divorce, who may be dissatis- 
fied with the first verdict, has a legal right to move 
that the verdict be set aside and a new trial granted. 
Gholston vs. Gholston......... diiivndendadvikenetoudonttiod . 

17. The sheriff having a jury in charge, represented to 
them that the presiding Judge intended to, and was 
making arrangements to take them with him to an- 
other county unless they speedily agreed upon a ver- 
dict: Held, That this was sufficient for a new trial, 
even though the representations were untrue. bid. 

18. When the verdict is without evidence, a new trial 
must be granted. Gault & McPherson vs Carmichael 
Se OW ovicccevisiabadividsdatdindiedsaddtindielecmenaanael’ ese 

19. When a fact is abundantly and confessedly proven 
by the testimony on both sides, the admission of im- 
material evidence to the same point, though illegal, 
will not entitle the opposite party to a new trial, 
Desverges vs. Desverges......ceceoe vee sneha minareawandalees , 


See Criminal Law, 25. 

“ Error, 3. 

“ Newly Discovered Evidence, 1. 
‘ Practice, 7. 
“ Verdict, 1. 


NEWLY DISCOVERED EVIDENCE. 


n~ 


1. When counsel for movant states, in his place, that 
the evidence is newly discovered, add the affidavit of 
the witness by whom the new facts are to be proved, 
states that he had not previously communicated the 
facts to him, this is sufficient evidence of its being 
newly discovered to authorize the Court to grant the 
new trial. Sharman vs. Morton.....+.scceeceovecseceeess , 


See New Trial, 1, 2, 12. 
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792 INDEX. 
NOTICE. 


1. A purchaser without notice of a voluntary deed, is 
not protected as against such deed, unless both parties 
derive title from the same source. Palmer vs Clark 
CG, MEF in coponebontmennseasnvar vrninexed nebienagecreesaceqenye 351 

2. A mere rumor or vague report brought to the knowl- 
of a purchaser for valuable consideration, at or be- 
fore the purchase, that there was an outstanding claim 
or conveyance, or by, or to whom made, is not such 
notice as will vitiate his title in favor of a volunteer. 
aid: 0h: BN cccrcnicsettoacennnunnen 641 

3. A volunteer will be preferred over a purchaser for 
value with notice of the volunteer’s title. bid. 

4, Under the facts of the case of Black et al., vs. Thorn- 
ton, a conversation between the donor who was defen- 
dant in fi. fa.; his son who was the father of the 
donees in the voluntary deed, (under age at its date,) 
and who by the terms of the deed, took a usufruct in 
the property ; the purchaser at sheriff’s sale when the 
property was sold, anda person specially selected as 
adviser and witness in the matter, occuring before the 
sale and referring to matters in dispute in the case, 
held to have been properly admitted in evidence, and 
considered by the jury in determining the question as 
to whether the purchaser at said sale had notice of 
the voluntary deed. Black et al., vs. Thornton...... 642 


PARTIES. 


1. Ina suit by the sheriff to recover the bid of a pur- 
chaser at sheriff’s sale, it is no misjoinder of parties 
to introduce as usees, the names of several plaintiffs in 
ji. fas. all of whom claim a participation in the fund 
sued for, and whose interests are of the same nature. 


NE ME Mo cr cttcinnstivetnsnctaniniasiqreniaepents 393 
2. Parties not appealing from a first verdict are bound 
by it, Perce ve. Chapman 66 al...ccscocccseeserccoveses 674 


See Banks and Banking, 2 
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PARTNERS AND PARTNERSHIP. 


1, When money, belonging to plaintiff, in the hands of 
one partner of a firm, by whom it was collected for 
the plaintiff, is used by such partner in the business of 
the firm, the firm is liable to plaintiff for the same, 
whether the money was known by the other partner 
to be the money of the plaintiff or not. Welker vs. 
WMG. bicrsiivcsiscscidissedicvesiscedscvdesssdabehe aubbesas 362 

2. The liability of one of two defendants, depending 
upon the question whether he was the partner of the 
other, who signed a note sued on with a signature 
purporting to be that of a firm, and of articles of 
partnership between them being offered in evidence, 
and their execution proven, it is not competent for 
the defendant, resisting a recovery against him, on 
cross-examination to ask the witness who proved the 
execution of the articles, what was said between the 
parties contracting, immediately after the execution 
of the articles, as to reason why a firm-name was not 
adopted, and also as to the right of one partner to 
sign the name of other. Pursely vs. Ramsey........+ 403 

3. In such a case, it is competent for the plaintiff, by 
proving dealings of the defendants with other per- 
sons, before the making of the note sued on, to show 
dealings on joint account, the use of a firm-name, 
and its recognition by both parties. bid. 

4, It is not necessary that a firm-name be inserted in 
the articles of partnership. The name in which their 
business is done, and by which they are generally 
known, becomes legitimately their firm-name. bid. 

5. Declarations of one partner, in the course of casual 
conversations, are incompetent to show either a disso- 
lution of a partnership, or, (if that were established 
by other evidence,) to affect parties not present, with 
notice of a dissolution. Public or personal notice of 
a dissolution of a co-partnership once existing, is 
necessary to affect persons not previously dealing with 
the firm, Ibid. 

6. Three persons being partners in mercantile business, 
evidence that one of them sold out his interest in the 
stock of goods on hand, but not in the notes, accounts 
and other assets of the firm, to a fourth party, who 
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formed a new mercantile partnership with the other 
two under a different firm, style and name, is not per 


se proof of a dissolution of the first partnership. ] 
Choa tes Cid he thivsitt cena istics esa tds gaenastnest onvten 619 
PAYMENT. 
1. A Clerk of the Superior or Inferior Court is not au- 


thorized, by law, to collect money on judgments or 
executions obtained in, or sued out of their respective 
Courts, and a payment made toa Clerk, on a judg- 
ment or execution, is not good as a payment against 
the plaintiff. The Bank of Georgetown vs. Ault & 
ME  deiveitc gn sccksdersnsnan sepsianslee shee deen smnaintn te aewnte 359 
2. Money sent by mail to a creditor is no payment, nn- 
less the debtor have express authority to send it in 
that mode, or such authority can be inferred from a 
usage in business to that effect. Morton vs. Morris.. 378 
3. That a note was given as a payment, and not as a 
mere memorandum, may properly be inferred from a 
receipt given therefor, in which the note is treated the 
same as money paid at the same time, and from the 
fact that two and a half years elapsed before any at- 
tempt is made to treat it other than as a payment. 
Mosely et al., vs. Floyd eb al...cccsceceee seshicapbintianncdiia 564 








PERJURY. 





1. An action of trespass was brought by A against B 
for forcibly entering upon his premises, and cutting 
down and carrying off his timber trees, and removing 
his fence and gate. C was examined as a witness in 
the case, and not only testified as to the particular in- 
jury charged in the case, but also as to the damage 
done the plaintiff’s stock; denying that he (the wit- 
ness) had any interest in the same: Held, That all 
these statements were material ‘in the case, and that 
if he swore knowingly, wilfully, absolutely and false- 
ly, as to any of them, he was guilty of purjury. Sal- 
mons vs. Tait.....+. Wai stivay sodveecige oy ieaebe seiNeede dissed . 676 
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PLEADING. 


1, Pleas of infancy; non est factwm, and want of consid- 
eration in and to the note, or cause of action on which 
a judgment is rendered, are not proper replies to a 
suit on the judgment. Sharman vs. Morton......... 


See Contract, 1. 


PRACTICE. 


1. When the presiding Judge, in the absence of the 
party for whom the motion for new trial is made, has 
a doubt whether the additional evidence stated, is 
newly discovered, the Court ought to grant the rule 
nisi, so as to give the party an opportunity to be 
heard on that subject. Sharman vs. Morton......... 

2. It is an extreme case, which will justify the Court in 
dismissing the plaintiff’s case for not answering in- 
terrogatories filed by defendant under the Acts of 
1847 and 1850—especially where service has been 
made on counsel only—the party having removed 
beyond the jurisdiction of the State, and to parts 
unknown, before the filing of the interrogatories. 
It would be better, generally, in the first instance, 
to impose terms less stringent. Dawson vs. Callaway 

3. When a case has been withdrawn or dismissed, with- 
out a finding by the jury on the facts on which the 
defense rests, and the Court below allows it to be re- 
instated, this Court will not interfere with that dis- 
cretion. Vanzant, Jones & Co. vs. Arnold, Hamilton 
Gnd Sohmaote.scsceciscccssncncesesivedssccsthsecdd suhereanutie 

4, If no plea is filed at the appearance-term, the case— 
under the Act of 1799—is in default, and the Court 
has a right, if it be insisted upon, to require the cost 
to be paid before the default can be opened. John- 
son, Mitchell & Co. vs. Durham, Alling & Co.....++. . 

5. If the general issue, or any other plea, has been filed, 
and the defendant claims the right to amend his an- 
swer by filing an additional plea, the Court has the 
right to exact the cost as the price of this privilege 
and to reject the plea, if it be not paid. Ibid. 

6. Commissions to take the depositions of witnesses, in 
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answer to interrogatories, being returned into Court, 
and opened more than one day before the cause was 
called for trial, a party, who upon inspection of the 
papers so returned endorsed upon them certain objec- 
tions in writing, (for causes other than irrelevancy,) 
but does not call the attention of the Court to them 
before the cause is submitted to the jury, is not enti- 
tled to be heard upon them, when, in the progress of 
the cause, the depositions are offered in evidence. The 
objections must not only be “taken” but “ determined,” 
before the cause is submitted to the jury. The onus 
is upon the party objecting, to invoke, in due time, 
the judgment of the Court upon his objections. Ghol- 
6 OT vines vonpunsnvns ancareerenrdicimincsateness 625 


7. The Court below commenced the final charge to the 
jury before twelve o’clock on Saturday night, and 
concluded it after that hour. The jury remained in 
their room until after the Sabbath had passed away, 
and then returned their verdict: Held, that this does 
not vitiate the verdict, notwithstanding there may be 
reason to believe that they came to an agreement on 
the Sabbath day, and notwithstanding the Judge 
caused the jury, by consent of parties, to come into 
Court on the Sabbath, but upon the withdrawal of the 
consent by one party, remanded them before the ver- 
dict had been read. Ibid. 

8. Notwithstanding proceedings have been irregularly 
conducted, yet, if no principle has been violated or 
right infringed, and the parties have reached the same 
result as they would have attained if everything had 
been formally transacted, the matter will not be dis- 
turbed. Barksdale vs. Smith, Bell & Co.......00 pian 671 

9. Where, in a contest for the administation of an es- 
tate, the sole distributee of which was an infant, the 
the record of a judgment, in the same Court, and be- 
tween the same parties being offered in evidence, it 
was not error in the Court to refuse an application of 
counsel objecting to its admission, to suspend the cause 
on trial, and allow him time to except to the judg- 
ment offered in evidence, and obtain a supersedeas, 
with a view to its exclusion as evidence. Watson vs. 
NR el castintic piSlaiih clei aclagbeseadanakedinatabiniges 694 

10. In ex parte proceedings, under special authority, 
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great strictness is required. D’Antignac vs. City 
Cente OF ABN R oni sncicsnsenvererducsnseepatesengiet 

11, In proceedings under statute authority, whereby a 
man may be deprived of his property, the statute must 
be strictly pursued. Compliance with all its prerequi- 
sites must be shown. Ibid. 


See Criminal Law, 12, 14. 
“ Witness, 6. 


PRACTICE, SUPREME COURT. 


See Equity, 8, 20. 
“ New Trial, 7. 
“ Practice, 3. 


PRISON BOUNDS. 


1. When one is arrested under ca. sa. and gives bond 
for prison bounds, and subsequently escapes there- 
from, the fact that the plan of the prison bounds has 
not been returned and recorded on the minutes of the 
Superior and Inferior Court as required by the stat- 
ute, does not affect the validity of the bond. Gallo- 
wt a OL, Ch Bes senersanesisnenevusseemmeneetein 


PROCESS. 


1, Writing and signing a process on a separate paper 
from that on which the original petition is extended, 
and then placing the paper, containing thé process, 
loosely within the folds of the petition, is not a com- 
pliance with that provision of the Judiciary Act of 
1799, which requires that process shall be “ annexed” 
to the petition. The process must be extended on 
the same paper on which the petition is written, or if 
on a different paper, the two must be firmly united by 
wax or tape, or in some other secure method. Bal- 
bard en: FOOUehh a cs+srscqestvactessnctseegpeiiecteecaniohell 

2, The delivery of a copy of the process, with a copy of 
the petition to the defendant, is essential to perfect 
service, and to give the Court jurisdiction of the case. 


Ibid. 
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798 INDEX. 
POLLING JURIES. See Jury, 3, 4. 


POSSESSORY WARRANT. 


1. An order of magistrates, or of a magistrate, before 
whom a possessory warrant is returned, dismissing the 
warrant, without any reason stated in the order, or 
appearing in the record, will not be regarded as an 
adjudication of the right of possession in favor of 
the defendant, but as a non-suit, or dismissal in the 
nature of a non-suit. Roseberry vs. Roseberry....... «« 2 

2. It is the duty of the magistrate, or magistrates, try- 
ing such a case, (unless it be dismissed on motion of 1 
plaintiff’s counsel, or by reason of some defect, or in- 
formality, without a decision on the merits,) if they 
find from the evidence, that the property in dispute 
was last in the peaceable possession of the defendant, 
to give judgment in his favor, order the property to 
be delivered over to him, upon his compliance with 
the requisitions of the statute. J bid. 

3. If it appear that father and son live together on the 
premises of the father, where there are, also, certain 
slaves, previously the property of the father, and in 
his exclusive possession, but placed by him under the 
control and management of the son ; and if he, capri- 
ciously, leave the premises, taking the slaves with 
him, the father is entitled to the restitution of them 
under a possessory warrant. J bid. 

4, The presumption of law is against the freedom of ne- 
groes, held in servitude; and if the plaintiff, in a pos- 
sessory warrant, make a prima facie case of rightful 
possession of negroes, it is not competent for the mag- 
istrate’s Court, before whom such warrant may have 
been returned for trial, to hear evidence of and to ad- 
judicate the freedom of such negroes. Cone vs. Force 328 





PROMISSORY NOTES. 


1. Defendants negotiated notes with the following en- 
dorsement on the back: “ For value received we as- 
sign the within notes to A, J & H, and H, E, D& 
Co., waiving demand and notice, and guarantee the 
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payment of thesame.” Held, that the defendants are 
liable on said notes as indorsers. Vanzant, Jones & 
Co., vs. Arnold, Hamilton & Johnson... ccsceeceseseeee 


. When the plaintiff does not rest his right to recover 


on the ground that he is an innocent holder, and with- 
out notice, and the note is payable to bearer, and seeks 
a recovery on the merits of the contract, the defendant 
cannot inquire into the title for the single purpose of 
defeating a recovery. Hambright vs. Stover.........0+ 


RAILROADS. 


. A wood pile of the Macon & Western Railroad Com- 


pany took fire from the engine passing or standing 
near it, at the Jonesboro’ Station, and the fire commu- 
nicated from the wood pile to the plaintiff’s house 
and destroyed it. Held, 1. That the road had the 
right to have the wood pile at that station, in such 
quantities and to such extent as its agents or em- 
ployees thought proper, etc. 2. That it is error in 
the Court, after laying down the rule of defendant’s 
liability correctly, to add a qualification that has the 
effect of negativing such rule. 3. To make the road 
liable for the burning of the house, it must be shown 
affirmatively, that a fire originated from some act of 
gross neglect, or carelessness on the part of its agents 
or employees. Macon and Western Railroad vs. Mc- 
Combe. 50. cerkeccssnnnvetscderenceedesndedgesheuarenenermebans 


REFORMATION OF DEEDS. See Equity, 24. 
REVERSION. See Action, 1. 


RIOTOUS HOMICIDE. See Criminal Law, 7. 
SABBATH DAY. 


. A payment made by a debtor to one who is a mer- 


chant, on a note then due to him, on the Sabbath day, 
is not such acknowledgment of the debt as from 
which the law will presume a promise to pay suffi- 
cient to take the case out of the statute of limitations. 


799 
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The transaction being in violation of the law, no 
binding promise, either express or implied, will be 
presumed therefrom, to prevent the statutory bar 
from attaching to the debt. Dennis vs. Sharman et al 


See Practice, 7. 


SALE, 


1. When goods are sold, and nothing is said as to the 
time of delivery, or the time of payment, and every 
thing the seller has to do with them is complete, the 
property vests in the buyer—the seller being bound 
to deliver them whenever they are demanded, upon 
the payment of the price—the buyer having no right 
to the possession of the goods till he pays the price. 
SA AD... Rs ate sins inkenrintinewes sip eranessers 

2. The assent of the vendee to take the specific chattel, 
and to pay the stipulated price, is equivalent to his 
accepting possession; and the effect of the contract 
is, to vest the chattel in the buyer, ete. Ibid. 

3. “The condition of the above and foregoing obliga- 
tion is such that, whereas the said Zadock Ford has 
this day taken possession of the money, notes, ac- 
counts, books, goods, and every thing belonging to 
the late firm of Ford & Speer, and agrees to pay all 
the firm debts. Now, should the said Zadock Ford 
pay all the demands, debts or claims against said 
firm, or cause it to be done, and save the said Hugh 
L. Speer harmless, then this bond to be null and 
void, otherwise to remain in full force and virtue :” 
Held, 1st. That this was a sale by Speer to Ford, 
and not an assignment in trust. And 2d. That 
being a sale, Speer was a specialty creditor only, and 
entitled to damages to the extent of the firm debts 
which he had paid. Speer vs. Wilkins.....c0ccceeeeress 

4, The plaintiff brought suit against defendant on ac- 
count, in which were charged articles as sold to defen- 
dant “ per Pate” and “per” others. In proof of the 
account, plaintiff introduced his book of original en- 
tries in evidence, and proved that he kept correct 
books: Held, In the absence of proof to the con- 
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trary, that the presumption was that the goods so 
charged were sold to defendant. Chastain vs. Brown 


SET-OFF. 


See Equity, 1, 2. 


“ Contract, 1. 


SEPARATE ESTATE. 


1. The 5th and 6th items of testator’s will are: 5th, “I 


hand 


giye to my son-in-law, John Thrash, the sum of five 
dollars, and no more, of my estate, both real and per- 
sonal, for his full share.” 6th, “I will that my be- 
loved daughter, Mary B. Thrash, that she shall keep 
the nagroes she has now in her possession, for her only 
use, and for the use of the lawful heirs.of her body 
during life:” Held, That whatever interest the wife 
did take in the negroes under these clauses, was to 
her separate use, and to the exclusion of the husband, 
and that she was entitled, in an action of trover, to 
recover against one holding the property (vested by 
the will) under the husband, to the extent of that in- 
terest, Thrash vs. Hardy....ccccseseccsccvcssevessscosses 


SHERIFF'S SALE. 


. No recovery can be had under the statute in favor of 


a plaintiff in execution, who negligently or convin- 
ously failed to place his execution in the sheriff’s 
hands, until after the sale, against a purchaser, him- 
self a junior plaintiff in execution, who levied on the 
property, brought it to sale, ascertained what liens 
were in the sheriff’s hands—purchased only to secure 
his own debt, or a portion of it, and after the sale, 
offered to settle with the sheriff, by paying off all fi. 
fas. in his hands, at the time of the sale, older than 
his own, and by crediting the remainder on his own 
execution ; nor in favor of any plaintiff, whose execu- 
tion the purchaser offered to pay after the sale, 
Glenn 00. Hlaol of Ghevsccccsccsccconcnriscssasscuscesagenes 


2. The provisions of the Judiciary Act of 1799, making 


VoL, xxxi—52, 
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it the duty of a sheriff to advertise his sale of prop- 
erty seized under execution, in three of the most pub- 
lic places in the county, had not been repealed by 
subsequent legislation, but is still of force, and if he 
neglects to perform this duty, and injury results there- 
from, he is liable therefor, to the extent of the dama- 
ges sustained. Johnson v8. BReese....cececcceseseeeeseees 601 


See Mistake of Law, 1, 2. 


SLANDER. 
See Evidence, 1. 


SPECIFIC PERFORMANCE. 


See Equity, 14. 
“ Equity Practice, 2. 


STABBING. 
See Criminal Law, 8, 10. 


SURITIES AND INDORSERS. 


1. Befure a surety can be discharged on account of in- 
dulgence given to the principal, the creditor must 
know that the surety is such. Howell vs. Lawrence- 
ville Manufacturing O0........ssececeseees éaunebiainnen painnwen 663 


2. Does the remedy given by the Act of 26th clan. 
1826, to sureties and indorsers to compel suit on notes 
(by giving notice,) to be brought within three months, 
or they be dietmat ees, affect the contract, or go only 
to the remedy? Vanzant, Jones & Co., vs. Arnold, 
Hamilton & Johnson....... aesuncian uomsicen niabsadinhcendioee 210 


TAXES. 
See City Ordinances, 1. 
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TITLE. 


1. When lands of the United States in the State of Ala- 
bama are entered, and paid for to the officers appointed 
by law for that purpose, the certificate given by the Re- 
ceiver to the purchaser, (although no patent appears to 
have issued,) is sufficient evidence of title to the land 
therein named in the holder to enable him to sue for, re- 
cover and hold such land under the same, according 
to the laws of force in that State. Moore vs. Coulter 


2, An exemplified copy (conforming to the provisions 
of the Act of Congress) of a testamentary paper, exe- 
cuted, published, probated and recorded as a last will 
and testament in the State of Maryland, may be a 
cood muniment of title to real estate in Georgia, even 
though the will was neither probated, nor recorded in 
this State. Doe ea dem. Dooly vs. Roe & MeCurley 

3. If a voluntary deed for slaves be signed, sealed and 
attested, but not then delivered by the donor to the 
donee, or to any other person for him, and if before 
the delivery of such deed, a third person purchase 
said property from the sheriff who had levied on it 
as the property of the donor, advertised and exposed 
it legally to public sale, or ‘from, the grantor for a 
valuable consideration, such purchaser acquires a legal 
title to the slaves, as against the volunteers to whom 
the deed was delivered after such purchase, whether 
the purchaser had notice of such previous signing, 
sealing and attestation of the voluntary deed or not. 
And if there be doubt as to the time of the delivery, 
it is the province of the jury to determine whether 
it occurred before or after the sale for value. Black 
8 Cth. Ui: Tas atndsendicsciivskscetsstagiee agua 

4, B. made a deed of gift toa grand-child of a negro 
girl that belonged at the time to himself, and subse 
quently sold and delivered the negro to one C. who 
bought with notice of the voluntary deed. The ne- 
gro, many years afterward, was found in the posses- 
sion of one P. who purchased and held under G. On 
the trial of a suit, brought by the grand-child and 
her husband against P. there being no evidence to 
show that G. derived his title either from C. or the 
donee. Held, that P.’s title was not protected against 
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the voluntary deed, by the fact that he purchased 
without notice—that this rule only applies, when 
both parties derive title from the same person. Pal- 
SR CE NE We saps svinciesdemevedeacatevenes — 351 


See Sale, 1, 2. 
TROVER AND CONVERSION. 


1. The defendant, against the consent of the plaintiff, 
employed a negro man belonging to the plaintiff, to 
cut timber for him. While so engaged, the negro re- 
ceived an injury from the fall of a tree, from which 
the negro, after being returned to the plaintiff; died. 
Held, for this defendant is liable, in trover, for the 
Deer. Tharp 08. ANGI. scisecenseccisésaceaiae ences 393 

. A. at the request of B. and his wife, purchased cer- 
tain slaves in the year 1841, and placed them in the 
possession of L., promising to convey said slaves in 
such manner as to secure them to the wife and chil- 
dren of B. whenever he should be reimbursed the 
purchase-money and interest. In 1853, not having 
been reimbursed to any extent, A. conveyed two of 
said slaves to B. in trust for his wife and children, 
and one to a daughter of B. At the same time A. 
took one of the slaves home with him, leaving one 
undisposed of, in B.’s possession, as before. In 1859 
A. made a demand of B. for that one, and, on refusal, 
commenced this action of trover for that slave. Held, 
first, that the taking home of two of the slaves by A. 
in 1853, was no reimbursement under the original 
agreement, unless he so expressly stipulated at the 
time of taking them, and did not bar his right of ac- 
tion. Secondly, that, even if reimbursed, A. was en- 
titled, at law, to recover the slave, to the end that he 
might convey and deliver her in accordance with his 
original promise. Lemon vs. Wright........ceeecceeee 317 


bo 


TRUSTS. See Equity, 14. Gift, 3, 4. : 
USE AND OCCUPATION. 


See Landlord and Tenant, 1. 
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VERDICT. 
1. When the verdict is for an amount greater than the 


evidence warrants, the excess must be remitted, or a 
new trial will be granted. Loyd, Perryman & Mills 


is TERORBs « osesncantigvsesentsanecseniowtiiesenmaieeniane 140 
2. The first verdict binds the party not appealing from 
it. Pierce vt: CRON 6iecesccsnscansseoseses ennsanss woe 674 


See Practice, 7. 
“ Wills, 1. 


VOLUNTARY CONVEYANCE. 


1, A party claiming title to property by deed of gift, is 
denominated a volunteer, and a subsequent purchaser 
for a valuable consideration, without notice of the vol- 
untary conveyance, is preferred in law to the volun- 
teer; but if he had notice before he purchased, the 
volunteer will be preferred over him. Black et al., vs. 
FRO i seiacinecsceevacniseesestavenscenintuedeencuiaaas 641 


See Title, 4. 
WAIVER. 
1. When one of the distributees of an estate consents to 
take the portion of property allotted to him, though 


unequal in value, it is a waiver of any objection for 
want of a just division. Desverges vs, Desverges... 753 


WARRANTY. 


1, A general warranty of soundness does not extend to 
future casualties of parturition. Hambright vs. Stover 300 


WIFE’S EQUITY. 


See Equity, 5, 6, 7. 
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WILLS, 


1. The 9th item of testator’s will is as follows: “At my 
death, I give and bequeath to my beloved wife, Eliz- 
abeth Boynton, during her life-time or widowhood, 
the west half of my land, with a good horse and 
farming tools for one horse ; two cows and calves, and 
one year’s provision for the family, and household 
and kitchen furniture, sufficient for the use of the 
family ; one bed and cokidea, for the use of the four 
younger children; and one cart and oxen, for the use 
of the family; also, Solomon’s labor is to go to raise 
the children. When the youngest becomes of age, he 
shall be the property of my wife, Elizabeth Boynton, 
and also Floyd, a negro boy, and fifty dollars, for the 
use of the family.” ~The intended disposition as to 
Floyd being equivocal, and parol testimony being 
let in to show what was the intention. lage 1, 
That the verdict of the jury must be on the parol 
testimony, and not upon the sense of the words of the 
will, Doyal  Gl., 00. GAGA UO Gli. rccsccesveccceresere 198 


See Separate Estate, 1 
Title, 2. 


WITNESSES. 


1. Being an attorney in the cause, does not render a wit- 
ness incompetent, he not having testified to any fact 
derived from his client, or during the existence and 
by reason of the relation of client and attorney. 


I i i it ea gewaenanees ae 


2. The sheriff who sues a purchaser to recover a bid at 
sheriff’s sale, is an incompetent witness, unless indem- 
nified against the cost. Otherwise as to a deputy 
sheriff, who neither made the sale, nor is a party to 
the suit. Glenn vs. Black ef al......cecccccccccceccscesss OD 

3. Ona motion to the Court to dismiss an action at law, 
because no process had been annexed to the original 
petition, and none appearing by inspection of the pe- 
tition, the Clerk, whose duty it was to annex the pro- 
cess, is an incompetent witness to prove that that duty 
had been performed. Ballard vs. Bancroft............ 503 
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4, Three persons being sued as partners on a promissory 
note, signed by a firm name, and one of the three 
having pleaded “non est factum,” whilst the other two 
made default; one of the two, so in default, is incom- 
petent on the score of interest, as a witness, to prove 
the liability of the party pleading non est factum. 
Cody vs. Cody et Al..ececrcccssescececeeees venice bimawneticiags 
§. The rule of law is, that the credibility of a witness 
is a matter to be determined by the jury. Strozier 
tt: NTE ns sntsecsenrsimmmarsiaaiieomctenimil 
6. Where the objects of a cross-examination is to show 
bias or interest so as to impeach the witness, great 
latitude ought to be allowed by the Court, and ques- 
tions if answered in the affirmative that might tend 
in that way, are not objectionable. Floyd vs. Wal- 


See Criminal Law, 9, 13, 24. 
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